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FACTS . \,
Elections were held on 30" March 2012, to elect two members of the Rajya N\resenting

the State of Jharkhand. During the election, an MLA (the appellant) wa
a bribe to vote for an independent candidate. However, she ultimﬂwo d for the member

from her own party. The round of voting was annulled, an‘d%
same member from her party. w
The appellant claimed protection under Article 194@ 0

PV Narasimha Rao to request the High ‘Co

sed of accepting

nt voted again for the

nstitution and cited the case of
uash the chargesheet and criminal
proceedings against her. However, the<Hig rt declined to quash the proceedings because
the appellant was not entitled to protectidn under Article 194(2) since she did not vote in favour

of the bribe giver.

The two judge bench of the I—&%ﬁour‘[ referred the appeals to a larger bench since the case
e

is of general public e three-judge bench held that the question in hand was dealt

in the judgement offiye e beach in PV Narasimha Rao, and hence should be referred to

larger bench. Theivesjudge bench ultimately referred to the seven judge bench.

Does a legislator enjoy immunity from prosecution under Article 105(2) or Article 194(2) of

ISSUE

the Constitution of India for accepting bribes to vote in Parliament or a State Legislative

Assembly?



RULE

List of cases cited along with principles relied on

CASE

PRINCIPLE

PV Narasimha Rao wv.
State (CBI/SPE) (1998) 4
SCC 626

Shanker Raju v. Union of
India, (2011) 2 SCC 132.

The two-judge Bench was bound by the decision of a (Nf
larger strength adjudicating a similar issué afxu not
reconsider the view taken in that decision %\b ause an

alternative view was available.

Shah Faesal v. Union of
India, (2020) 4 SCC 1

While laying down the law on ofstare decisis, the

Court held that in certain cases may reconsider its
decisions, particularly wh&@p e to be “unworkable” or

“contrary to Well-estabIR iples”.

Keshav Mills Co. Ltd. v.
CIT (1965) 2 SCR 908.

Court should ask its

Wk} in the interests of the public good

or for any valid compulsive reasons, it is necessary that

the earlieg%:cision

ould be revised.

Krishena  Kumar
Union of India (1990) 4
SCC 207.

V.

Althou@urt did not find compelling reasons to reconsider
its %o decisions in that factual context, it recognized that
Court does have the power to do so in order to “remedy

&ued injustice” or due to “considerations of public policy”.

(Ve

Ajit Mohan v. Legi
Assembly,

tiohal
Capi (by of
Delhi, (2 3 SCC 529

/There are “divergent views” amongst constitutional experts on
“whether full play must be given to the powers, privileges, and
immunities of legislative bodies, as originally defined in the
Constitution, or (whether it) is to be restricted.” However, it has
been urged, that this Court refused to express its views on the
matter on the ground that such an opinion must be left to the

Parliament.

Pashupati Nath Sukul v.

Nem Chandra Jain and

Polling to the Rajya Sabha is not protected by Article 194(2) on

the ground that such an election does not form part of the

Ors., (1984) 2 SCC 404




Madhukar Jetly v. Union
of India, (1997) 11 SCC
111

legislative proceedings of the House regardless of the

geographical location of the election.

Kuldip Nayar v. Union of
India, (2006) 7 SCC 1

of
Bohra

Central Board
Dawoodi

Community vs. State of
Maharashtra, (2005) 2

SCC 673

The correctness of the view in the judgment of .the

not fall for consideration in the present cas

m@s
M ecome

Kalpana Mehta v. Union
of India, (2018) 7 SCC 1

necessary in an appropriate case in fut lar. ench may

have to consider the issue.

Raja Ram Pal v. Hon'ble
Speaker, Lok Sabha
(2007) 3 SCC 184

W

IS

Tej Kiran Jain v. N
Sanjeeva Reddy, (1970)
2 SCC272

Article 105(2) confers ity in respect of “anything said” so
long as it is ‘4n P I%. Therefore, the immunity is qualified
st be attracted to speech during the conduct

by the faCt that 1
of businf,\ Parliament.

Special Reference No. 1

of 1964, 1964 SCC

OnLine SC 21 §<
o

The Pa@er’lt or Legislature is not the sole judge of its
&%5, and the courts have the power to enquire if a particular
@V ege claimed by the legislature in fact existed or not, by
sconsulting the privileges of the Commons. The determination of
privileges, the Court held, and whether they conform to the

parameters of the Constitution is a question that must be

answered by the courts.

Stateh,of ) Karnataka v.
Union of India, (1977) 4

SCC 608

whenever a question arises whether the House has jurisdiction
over a matter under its privileges, the adjudication of such a
claim is vested exclusively in the courts.

They are powers which depend upon and are necessary for the

conduct of the business of each House.

State of Kerala v. K Ajith,
(2021) 17 SCC 318

Constitution recognises privileges and immunities to create an

environment in which members of the House can perform their




functions and discharge their duties freely. These privileges bear
a functional relationship to the discharge of the functions of a

legislator. They are not a mark of status which makes legislators

stand on an unequal pedestal.

SUBMISSIONS \
Appellant ) )\)\(Jb)

Overruling of precedent laid down in judgement of PV Narasimha

undermines the immunity granted to MPs and MLAs. This im
Constitution, protects legislators from oppression and ensures théir dighity. The majority
judgement rightly preserved this privilege, recognisingt’ exclusive powers to

address corruption within its ranks. %

Relying on the judgements in cases of Shanker Rajl% aisal, Keshav Mills and Krishena
e of stare decisis promotes certainty

Kumar, the proposition was reiterated that (1 tﬁ%‘ i
and consistency in law; (ii) the Court shoul ake references to reconsider a prior decision

in a cavalier manner; and (iii) a settled pgsition of law should not be disturbed merely because
an alternative view is available. Q

Relying on the Ajit Mohan €ase,-it) was argued that the Court should refrain from taking a

conclusive view on@ng it for Parliament to decide.

a Rao decision is inapplicable to the current case, as the exercise of franchise

abha election is not protected under Article 194(2). The election process is not a

legislative function and therefore falls outside the article’s scope.

Relying on three judgements i.e., Pashupati Nath Sukul, Madhukar Jetly and Kuldip Nayar,
it was submitted that PV Narasimha Rao was inapplicable because Rajya Sabha elections are

not part of legislative functions.



Amicus curiae

The majority judgement incorrectly grants immunity to MPs from criminal prosecution for
accepting bribes to cast votes in Parliament. The minority judgement correctly states that

bribery is a separate offence from voting and is not protected by parliamentary privilege.

Intervenors

The minority judgement in the majority judgement should be relied upon, as the word "any” in
Articles 105 and 194 should be narrowly interpreted. The offence of bribery is c@
°

receipt of the bribe, regardless of subsequent actions. )\\)

ANALYSIS .@

Reconsidering PV Narasimha Rao does not violate t
1

@ple of stare decisis
Referring to the cases of Dawoodi Bohra C mn@ Ipana Mehta and Raja Ram Pal, it

was pointed out that a larger bench can tion th ections of decision by a lesser strength

on

or equal strength bench, but a lesser strength b

larger bench. Q

The High Court’s question in ﬁe is similar to the one in the case of PV Narasimha. The
i

ch cannot question the decision rendered by

Court’s analysis are based on the law laid down in PV

counsel’s submissions and%
Narasimha, which sta nce the vote was not cast as promised, immunity will not be

granted. Thereforg; this\eench can reconsider the decision in PV Narasimha.
The ¢ IT the appellants for the doctrine of stare decisis were analysed and it was
held that a e facts of those cases, the court had no compelling reason to reconsider certain

judgements/of the court. Also, the argument citing Ajit Mohan case is deemed misconceived as
this judgement interprets Articles 105 and 194 of the Constitution, not the powers and

privileges of the legislature.

Therefore, a mistaken interpretation of the Constitution should not be upheld due to rigid

adherence to a previous opinion.



ii.

iii.

History of parliamentary privilege in India

The judgment traces the evolution of parliamentary privilege in India from colonial times
through various Government of India Acts to the Constitution of India. It notes that the demand
for parliamentary privileges in pre-independence India was always connected to the functions
that legislators sought to discharge and never meant as a blanket immunity from criminal law.
The Court observed that the Constitution was intended to be a "modernising force" with

parliamentary democracy as its first modernising influence, aimed at creating a sogiety that
eschews discrimination and social hierarchies.

.\,»&\%

Purport of parliamentary privilege in India

Functional analysis

Citing the case of Alagaapuram R Mohanraj and Tej Ki%%g}bﬁe difference between

various freedoms of speech was mentioned, that is, Awti N gives freedom of speech
to every citizen. Article 105 is only available to mengber ‘of the legislature during the tenure

eferring to the case of Kalpana

and is limited to the premises of the legislativ
Mehta it was held that freedom of spgech 1 ent ensures that the government is held

accountable by the House.

It was held in the Special Refer 1 of 1964 that the content of Article 194(3) must
ultimately be determined b%l nd not by the legislatures; and the same has been
upheld in cases of Stat rmataka vs. UOI, Raja Ram Pal, and Amarinder Singh.

Parliamentary as a collective right of the House

t6 the case of K Ajith emphasised that privileges are primarily enjoyed
by, S&@ ectively, while members enjoy certain privileges individually only to the
xtent necessary for the functioning of the House. These individual privileges are not an

end,in themselves but facilitate the effective discharge of collective functions.

Necessity test to claim and exercise a privilege

The Court referring to the case of State of Karnataka, articulated a test for parliamentary
privilege: the privilege claimed must be tethered to the collective functioning of the House
and its necessity must bear a functional relationship to the discharge of essential legislative

duties.



Bribery is not protected by parliamentary privilege

i. Bribery is not in respect of anything said or any vote given

The Hon’ble Court analysed landmark judgements discussing the immunity granted to
members of the legislature under Article 105. It concluded that ‘anything said’ or ‘any
vote given’ only covers the vote given or speech made in the parliament or legislature.
Therefore, it cannot be prosecuted in court. However, any other act is not protected

under this immunity. Bribery, being independent of speech or vote, is not%ed

either.

ii. The Constitution envisions probity in public life )\\)

The purpose of Articles 105 and 194 is to create a fearless at royfor debate and
deliberation, which is undermined when members are induced to based on bribes

rather than their conscience or belief. .
iii. Courts and the House exercise parallel juris% allegations of bribery
Criminal prosecution for bribery and the Ho % plinary action against a member

serve different purposes. The crimin co% isdiction over the offence of bribery is
Is

not excluded merely because t e o take action against the member.

iv. Delivery of results is irrelev the offence of bribery

The offence of bribery unde Prevention of Corruption Act is complete upon
%t an undue advantage, regardless of whether the promised

accepting or agreein %
act is perfofmed ergfore, the distinction made in PV Narasimha Rao between
members w 0llow through on their bribe agreement and those who do not is

artificial.

Int mmition on bribery vis-a-vis privileges

The Hon’ble court decided to discuss the law relating to issue of bribery by member of

parliament in different countries as the judgement in PV Narasimha Rao have relied on

jurisprudence in foreign countries.

A. United Kingdom

The UK has evolved from treating bribery of members as solely a breach of parliamentary

privilege to making it a criminal offence under the Bribery Act 2010. The courts have



narrowly interpreted parliamentary immunity to cover only the core functions of

Parliament.

B. United States of America

The US Supreme Court has consistently held that the Speech and Debate Clause does not
provide immunity from prosecution for bribery, though it prevents prosecutors from using

the speech or vote itself as evidence.

C. Canada \
Canadian courts have held that bribery of legislators falls within the jurigdicti (’f@‘)mal
courts and is not shielded by parliamentary privilege. \

D. Australia

Australian jurisprudence since 1875 has consistently hwing a member of the
°

legislature constitutes a criminal offence under con%\
Elections to the Rajya Sabha are within the rem&' ;%}'cle 194(2)
<
to inc

The Court rejected the respondent’s arg d hat Article 194(2) consciously uses the

term "Legislature" rather than "Hous parliamentary processes that may not take

place on the floor of the House Whe% session. The Court emphasised that the protection
under Articles 105 and 194 is n%l o law-making on the floor of the House but extends
0

to other powers and responﬁ%’ of elected members, including voting in Rajya Sabha

elections. QQ )

@ CONCLUSION
TheYSupreme”Court unanimously overruled the majority judgment in PV Narasimha Rao,

holding that a member of Parliament or a state legislature cannot claim immunity from

prosecution on a charge of bribery under Articles 105(2) and 194(2).
The key conclusions were:

1. The claim of privilege in bribery cases fails the twofold test that it must be tethered to the
collective functioning of the House and necessary for the discharge of essential legislative

duties.



. Bribery undermines the purpose of Articles 105 and 194, which is to sustain an environment
for free debate and deliberation.

. The offence of bribery is complete upon accepting the bribe, independent of whether the
vote is cast as agreed.

. The paradoxical outcome in PV Narasimha Rao, where members who follow through on
their corrupt bargain are immune while those who do not are liable, is contrary to the text

and purpose of Articles 105 and 194.

. The jurisdictions of criminal courts to prosecute bribery and the House to disNi'eits

members exist in distinct spheres with different purposes and consequer&ce\\‘
Therefore, proceedings against Sita Soren can proceed. %\'
‘\%'



